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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------x 
In re   :  
   : Chapter 11 
FAIRWAY GROUP HOLDINGS   : 
CORP., et al.,   : Case No. 20-10161 (JLG) 
    :  
 Debtors.1   : (Jointly Administered)   
----------------------------------------------------------------x 
 

Notice of Critical Vendor Payment Protocol 

On January 23, 2020 (the “Commencement Date”), Fairway Group Holdings 
Corp. and its debtor affiliates, as debtors and debtors in possession in the above-captioned chapter 
11 cases (collectively, the “Debtors”), filed voluntary petitions for relief under chapter 11 of title 
11 of the United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for 
the Southern District of New York (the “Bankruptcy Court”). 

On the Commencement Date, the Debtors filed the Motion of Debtors for 
(I) Authority to Pay Certain Prepetition Obligations to Critical Vendors; (II) Approval of Related 
Procedures; and (III) Related Relief (ECF No. 17) (the “Motion”).2 

On January 28, 2020, the Court entered an order (ECF No. 74) granting the relief 
requested in the Motion on an interim basis (the “Order”). 

To ensure the continued postpetition delivery of goods and services to the Debtors 
on market terms following the Commencement Date, including credit terms, and facilitate orderly 
negotiations relating thereto, pursuant to the Order, among other things, the Bankruptcy Court 
approved certain procedures for the Debtors’ review and authorization to pay certain prepetition 
claims of certain vendors, suppliers, service providers, and other similar entities that the Debtors 
determine, in their sole discretion and based on their sound business judgment, are essential to 
their ongoing business operations and maximizing the value of their enterprise (the “Critical 
Vendors” whose prepetition claims shall be referred to as the “Critical Vendor Claims”) who 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are as follows:  Fairway Group Holdings Corp. (2788); Fairway Group Acquisition Company (2860); 
Fairway Bakery LLC (4129); Fairway Broadway LLC (8591); Fairway Chelsea LLC (0288); Fairway Construction 
Group, LLC (2741); Fairway Douglaston LLC (2650); Fairway East 86th Street LLC (3822); Fairway eCommerce 
LLC (3081); Fairway Georgetowne LLC (9609); Fairway Greenwich Street LLC (6422); Fairway Group Central 
Services LLC (7843); Fairway Group Plainview LLC (8643); Fairway Hudson Yards LLC (9331); Fairway Kips Bay 
LLC (0791); FN Store LLC (9240); Fairway Paramus LLC (3338); Fairway Pelham LLC (3119); Fairway Pelham 
Wines & Spirits LLC (3141); Fairway Red Hook LLC (8813); Fairway Stamford LLC (0738); Fairway Stamford 
Wines & Spirits LLC (3021); Fairway Staten Island LLC (1732); Fairway Uptown LLC (8719); Fairway Westbury 
LLC (6240); and Fairway Woodland Park LLC (9544).  The location of the Debtors’ corporate headquarters is 2284 
12th Avenue, New York, New York 10027. 
2 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms 
in the Motion. 
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agree to, among other things, provide postpetition goods and/or services to the Debtors on 
Customary Trade Terms (as defined below). 

This Notice summarizes certain key provisions of the Order and the Critical Vendor 
Payment Protocol.  In the event of any inconsistency between this Notice and the Order, the Order 
shall control in all respects. 

1. Payment Requests.  All requests for payment of a Critical Vendor Claim must be 
emailed to FairwayVendorInfo@Fairwaymarket.com. 

2. Vendor Agreement.  The Debtors will condition the payment of Critical Vendor 
Claims on the execution by each Critical Vendor of a vendor agreement substantially in the form 
attached hereto as Exhibit 1 (each, a “Vendor Agreement”), which agreement shall constitute a 
legally binding contractual relationship between the parties. 

3. Customary Trade Terms.  Pursuant to the Vendor Agreement, in order to receive 
payment of a Critical Vendor Claim, a Critical Vendor must agree to continue supplying goods or 
services to the Debtors on trade terms at least as favorable to the Debtors as those terms governing 
practices and programs (including, without limitation, credit limits, pricing, cash discounts, timing 
of payments, allowances, coupon reconciliation, product mix, availability, processing of vendor 
receivables, such as rebates and volume credits, and other programs) within the twelve (12) months 
prior to the Commencement Date, or such other trade terms that are acceptable to the Debtors in 
their sole discretion (collectively, the “Customary Trade Terms”). 

4. Debtors’ Remedies.  If a Critical Vendor breaches its Vendor Agreement or 
otherwise accepts payment from the Debtors of a Critical Vendor Claim and does not continue 
supplying goods or services to the Debtors on Customary Trade Terms, the Debtors may, in their 
discretion, (a) declare that any payment of the Critical Vendor Claim is a voidable postpetition 
transfer pursuant to section 549(a) of the Bankruptcy Code that the Debtors may recover in cash 
or in goods from such Critical Vendor (including by setoff against postpetition obligations); 
(b) declare that the Critical Vendor shall immediately return the payment of its Critical Vendor 
Claim to the Debtors without giving effect to any alleged setoff rights, recoupment rights, 
adjustments, or other offsets of any type whatsoever, and the Critical Vendor Claim shall be 
reinstated to such amount as so to restore the Debtors and the Critical Vendor to their original 
positions as if the Vendor Agreement had never been entered into and no payment of the Critical 
Vendor Claim had been made; and/or (c) if there exists an outstanding postpetition balance due 
from the Debtors to such Critical Vendor, recharacterize and apply any payment of a Critical 
Vendor Claim to such outstanding postpetition balance and such Critical Vendor shall be required 
to repay to the Debtors such paid amounts that exceed the postpetition obligations then outstanding 
without the right of any setoffs, claims, provisions for payment of any claims, or otherwise. 

5. Termination and Reinstatement.  All Vendor Agreements will terminate upon entry 
of an order converting the Debtors’ chapter 11 cases to cases under chapter 7 of the Bankruptcy 
Code.  In addition, if a Critical Vendor breaches its Vendor Agreement, the Debtors may, in their 
discretion, declare that such Vendor Agreement has terminated.  To the extent a Vendor Agreement 
is terminated on account of breach of the terms or conditions thereof by a Critical Vendor, such 
terminated Vendor Agreement may nevertheless be reinstated as the result of one or more of the 
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following:  (a) after notice and a hearing (following a motion filed by the applicable Critical 
Vendor), the Bankruptcy Court reverses the Debtors’ decision to terminate the Vendor Agreement 
for good cause shown that the Debtors’ determination was materially incorrect; (b) the Critical 
Vendor fully cures the underlying default of the Vendor Agreement within five (5) business days 
from the date of receipt of notice of termination of the Vendor Agreement; or (c) the Debtors, in 
their sole discretion, reach a commercially acceptable agreement with the breaching party. 

6. Effect of Acceptance.  Any party who accepts a payment from the Debtors on 
account of a Critical Vendor Claim (regardless of whether a Vendor Agreement has been 
executed) shall be deemed to have agreed to the terms and provisions of the Order and shall be 
deemed to have waived, to the extent so paid, any and all prepetition claims, of whatever type, 
kind, or priority, against the Debtors, their properties and estates, their directors, officers and 
employee up to the amount paid. 

7. Reservation of Rights.  Nothing contained herein, in the Order, or as a result of any 
payment made pursuant thereto is intended to or should be construed as (a) an admission as to the 
validity of any claim against the Debtors; (b) a waiver of the Debtors’ or any appropriate party in 
interest’s rights to dispute the amount of, basis for, or validity of any claim against the Debtors; 
(c) an agreement or obligation to pay any claims; (d) a waiver of any claims or causes of action 
which may exist against any creditor or interest holder; (e) an admission as to the validity of any 
liens satisfied pursuant to the Motion; or (f) an approval or assumption of any agreement, contract, 
program, policy, or lease under section 365 of the Bankruptcy Code.  The Debtors expressly 
reserve the right to contest any demand for payment made with respect to Critical Vendor Claims 
pursuant to the Bankruptcy Code, any order of the Court, or applicable non-bankruptcy law. 

Dated:  January 28, 2020 
 New York, New York 
 

 /s/ Sunny Singh    
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York  10153 
Telephone:  (212) 310-8000 
Facsimile:  (212) 310-8007 
Ray C. Schrock, P.C. 
Sunny Singh  
 
Proposed Attorneys for Debtors  
and Debtors in Possession 
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Exhibit 1 

Form of Vendor Agreement
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Vendor Agreement 
 

The Debtors (as defined below) and [______] (“Vendor”) hereby enter into the following 

vendor agreement (this “Vendor Agreement”) dated as of this [___], 2020.  

Recitals 

WHEREAS on January 23, 2020 (the “Commencement Date”), Fairway Group 

Holdings Corp. and certain affiliated entities (collectively, the “Debtors”) filed voluntary petitions 

for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), in the 

United States Bankruptcy Court for the Southern District of New York (the “Court”). 

WHEREAS on January 28, 2020, the Court entered the Interim Order 

(I) Authorizing Debtors to Pay Certain Prepetition Obligations to Critical Vendors; (II) Approving 

Related Procedures; and (III) Granting Related Relief (ECF No. 74) (the “Critical Vendor 

Order”) authorizing the Debtors, under certain conditions, to pay the prepetition claims of certain 

vendors, including Vendor, subject to the terms and conditions set forth therein. 

WHEREAS pursuant to the Critical Vendor Order, the Court approved certain 

payment procedures, summarized in the Motion of Debtors for (I) Authority to Pay Certain 

Prepetition Obligations to Critical Vendors; (II) Approval of Related Procedures; and 

(III) Related Relief (ECF No. 17) (the “Critical Vendor Payment Protocol”). 

WHEREAS pursuant to the Critical Vendor Order, to receive payment on account 

of prepetition claims, each Critical Vendor (as defined in the Critical Vendor Order) must agree to 

continue to supply goods or services to the Debtors on “Customary Trade Terms.”  As used herein 

and in the Critical Vendor Order, “Customary Trade Terms” are trade terms at least as favorable 

to the Debtors as those terms governing practices and programs (including, without limitation, 

credit limits, pricing, cash discounts, timing of payments, allowances, coupon reconciliation, 
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product mix, availability, processing of vendor receivables, such as rebates and volume credits, 

and other programs) within the twelve (12) months prior to the Commencement Date, or such other 

trade terms that are acceptable to the Debtors in their sole discretion. 

WHEREAS the Debtors and Vendor (collectively, the “Parties”) agree to the 

following terms as a condition of payment on account of certain prepetition claims Vendor may 

hold against the Debtors. 

Agreement 

1. The Parties hereby agree that Vendor is a “Critical Vendor” (as defined in the 

Critical Vendor Order). 

2. The balance of Vendor’s aggregate prepetition claim(s) against the Debtors is $[__] 

(the “Agreed Critical Vendor Claim”). 

3. Following execution of this Vendor Agreement, the Debtors will pay Vendor $[__] 

(the “Payment Amount”) in full satisfaction of the Agreed Critical Vendor Claim.  The Payment 

Amount will be paid pursuant to the Customary Trade Terms set forth below, and will be applied 

to any invoices previously received by the Debtors on account of the Agreed Critical Vendor 

Claim. 

4. [The Parties hereby agree that Vendor delivered to the Debtors, and the Debtors 

received, goods valued at $[__] within twenty (20) days before the Commencement Date, for 

which Vendor did not receive payment (the “Agreed 503(b)(9) Claim”).  $[__] of the Payment 

Amount will be applied toward the Agreed 503(b)(9) Claim.] 

5. For a period from the date this Vendor Agreement is executed until the earlier of 

(a) the effective date of a chapter 11 plan for the Debtors and (b) two (2) years from the date of 
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this Vendor Agreement, Vendor shall supply goods [and/or] services to the Debtors based on the 

following Customary Trade Terms: _____________________________________________. 

6. The Parties further agree, acknowledge and represent that: 

a. the Parties have reviewed the terms and provisions of the Critical Vendor 
Order and consent to be bound by such terms and that this Vendor 
Agreement is expressly subject to the Critical Vendor Order; 

b. any payments made on account of the Agreed Critical Vendor Claim shall 
be subject to the terms and conditions of the Critical Vendor Order, 
including any orders of the Court granting the relief requested in the Critical 
Vendor Order on a final basis, as applicable; 

c. if Vendor refuses to supply goods or services to the Debtors as provided 
herein or otherwise fails to perform any of their obligations hereunder, the 
Debtors may exercise all rights and remedies available under the Critical 
Vendor Order, the Bankruptcy Code, or applicable law; 

d. Vendor will not separately seek payment for any claims pursuant to section 
503(b)(9) of the Bankruptcy Code or other similar claims outside of the 
terms of the Critical Vendor Order or this Vendor Agreement unless 
Vendor’s participation in the vendor payment program authorized by the 
Critical Vendor Order is terminated; 

e. in consideration for receiving the Payment Amount, Vendor shall not file or 
otherwise assert against the Debtors, their estates, or any other person or 
entity, or any of their respective assets or property (real or personal) any 
lien (regardless of the statute or other legal authority upon which the lien is 
asserted) related to any remaining prepetition amounts allegedly owed to 
Vendor by the Debtors arising from agreements entered into before the 
Commencement Date.  Furthermore, if Vendor has taken steps to file or 
assert a lien before entering into this Vendor Agreement, Vendor agrees to 
take all necessary steps to remove the lien as soon as possible at its sole cost 
and expense; 

f. if Vendor fails to comply with the terms and provisions of this Vendor 
Agreement, the Debtors may, in their discretion, and without further order 
of the Bankruptcy Court, (i) declare that any payment of the Payment 
Amount is a voidable postpetition transfer pursuant to section 549(a) of the 
Bankruptcy Code that the Debtors may recover in cash or in goods from 
Vendor (including by setoff against postpetition obligations); (ii) declare 
that Vendor shall immediately return the Payment Amount to the Debtors 
without giving effect to any alleged setoff rights, recoupment rights, 
adjustments, or other offsets of any type whatsoever, and Vendor’s claim 
shall be reinstated to such amount as so to restore the Debtors and Vendor 
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to their original positions as if the Vendor Agreement had never been 
entered into and the Payment Amount had not been paid; and/or (iii) if there 
exists an outstanding postpetition balance due from the Debtors to Vendors, 
the Debtors may elect to recharacterize and apply the Payment Amount to 
such outstanding postpetition balance and Vendor shall be required to repay 
to the Debtors such paid amounts that exceed the postpetition obligations 
then outstanding without the right of any setoffs, claims, provisions for 
payment of any claims, or otherwise; 

g. if Vendor fails to comply with the terms and provisions of this Vendor 
Agreement, the Debtors may, in their discretion, declare that such Vendor 
Agreement has terminated; provided that the Vendor Agreement may be 
reinstated if: 

i. after notice and a hearing (following a motion filed by the respective 
Critical Vendor), the Bankruptcy Court reverses the Debtors’ 
decision to terminate the Vendor Agreement for good cause shown 
that the Debtors’ determination was materially incorrect; 

ii. the Critical Vendor fully cures the underlying default of the Vendor 
Agreement within five (5) business days from the date of receipt of 
notice of termination of the Vendor Agreement; or 

iii. the Debtors, in their sole discretion, reach a commercially 
acceptable agreement with the breaching party; and it is further 

h. the Parties hereby submit to the exclusive jurisdiction of the Court to resolve 
any dispute arising under or in connection with this Vendor Agreement. 

7. Subject to the requirements of the Bankruptcy Code, further orders of the Court, or 

applicable law, and unless it otherwise becomes public without a breach of this Vendor Agreement, 

Vendor agrees to hold in confidence and not disclose to any party:  (a) any and all payments made 

by the Debtors pursuant to this Vendor Agreement; (b) the terms of payment set forth herein; and 

(c) the Customary Trade Terms (collectively, the “Confidential Information”); provided that if 

any party seeks to compel Vendor’s disclosure of any or all of the Confidential Information, 

through judicial action or otherwise, or Vendor intends to disclose any or all of the Confidential 

Information, Vendor shall immediately provide the Debtors with prompt written notice so that the 

Debtors may seek an injunction, protective order or any other available remedy to prevent such 



 

5 
 
WEIL:\97359025\1\44444.0008 

disclosure; provided, further, that if such remedy is not obtained, Vendor shall furnish only such 

information as Vendor is legally required to provide. 

8. The undersigned hereby represent and warrant that:  (a) they have full authority to 

execute this Vendor Agreement on behalf of the respective Parties; (b) the respective Parties have 

full knowledge of, and have consented to, this Vendor Agreement; and (c) they are fully authorized 

to bind the Party to all of the terms and conditions of this Vendor Agreement. 

9. This Vendor Agreement sets forth the entire understanding of the Parties regarding 

the subject matter hereof and supersedes all prior oral or written agreements between them.  This 

Vendor Agreement may not be changed, modified, amended or supplemented, except in a writing 

signed by both Parties. 

10. This Vendor Agreement may be executed in counterparts, each of which shall be 

deemed to be an original, but all of which shall constitute one and the same agreement.  Signatures 

by facsimile or electronic signatures shall count as original signatures for all purposes. 

 
 
AGREED AND ACCEPTED AS OF THE DATE SET FORTH ABOVE: 
   
Fairway Group Holdings Corp.  [VENDOR] 
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